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THE EVASION OF STATE LAWS BY MAIE ORDER 
INSURANCE COMPANIES 

ONE of the commercial phenomena of this age has been the 
unprecedented development of the mail order industry. 
Mammoth mercantile establishments have arisen which never see 
their customers face to face, have no soliciting agents, and sell 
goods exclusively by means of the modest "catalogue," the postage 
stamp and the unwearied effort of the Post Office Department. 

Whether the story of the genial citizen who is said to have 
acquired a mail order wife be true or false, the popularity of the 
mail order scheme cannot be gainsaid. 

Insurance companies have of late years taken up the idea, and 
there are now many such corporations doing large volumes of 
business on the mail order plan. Their basic principle is the use of 
the mail for every conceivable purpose and the avoidance, so 
far as possible, of the employment of commissioned solicitors. The 
results are somewhat unexpected and, certainly, most dishonest. 

The scheme is this: blank applications prepared by the partic- 
ular company are distributed broadcast; flattering representations 
of favorable terms and profitable results accompany the applications 
in the form of printed circulars ; contract holders are urged to pro- 
cure signatures to the applications ; contract holders are told that an 
increase in membership means a decreased cost of insurance ; admis- 
sion fees are required to be forwarded to the home office with the 
applications when signed ; and the unwily applicant obeys the direc- 
tion. He believes he will have insurance that insures; that in the 
event of loss he or his beneficiary may deal at home with repre- 
sentatives of the insurer ; that the company pays taxes to his state ; 
that his contract will comply with the law of his own jurisdiction, 
and that he may, if necessary, sue the company to which he has 
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made application in the local courts. But in all of these suppositions 
he has built his house upon the sand. 

After a period the application is approved and a policy of insur- 
ance or certificate of membership is mailed back to the applicant. 

This method of doing business is supposed to have judicial jus- 
tification in Tayloe v. Insurance Company. 1 That decision holds 
that where one applies by mail for an insurance policy and the com- 
pany deposits in the mail for return to the applicant the policy 
applied for, the contract is completed at the time and place of the 
deposit of the policy in the post office. The case is but the reiter- 
ation of the sound rule as to offer and acceptance, and does not deal 
with any question of evasion of local law. 

But companies of the kind named in the title have made a per- 
verted and dishonest use of the principle announced in the Tayloe 
case. They employ no regularly commissioned solicitors. They 
transact all their business by mail, lest service of process be made 
upon human agents. Some of the companies have exceedingly large 
volumes of business and garner great harvests of premiums. But 
they speciously contend that all of their business is transacted at 
their respective home offices, and have no regard for the laws of 
other states. Although vast sums of money pour into their treas- 
uries from states other than their respective domiciles, and although 
the great majority of their policy holders live in foreign states, they 
evade the salutary provisions of the statutes regarding visitation 
and inspection. They pay no taxes outside their own respective 
states. They appoint no agents for the service of process upon them 
in the states from which they obtain their premiums. They come 
unfairly into competition with companies that obey the law. The 
various states are defrauded of their rightful revenue. Contract 
beneficiaries after loss must settle their claims on the insurer's 
terms, or go into distant jurisdictions and conduct a stubborn and 
expensive litigation. The laws and public policy of the respective 
states are violated and defied. 

A correction of these evils was sought in the last Congress in the 
offering of a measure to withhold the use of the mails from insur- 
ance companies not authorized to transact business at their respec- 
tive home offices. But it is obvious that this remedy is inadequate. 
It merely provides for the supervision by the officers of one state 
of all companies domiciled therein, and transacting business by mail. 
It makes no provision against unfair competition; it provides no 
protection to non-resident policy holders; it makes no requirement 
of obedience to the statutes of the policy holders' states; it permits 
a continued defiance of the laws of those states. 

1 9 How. 390. 
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The proposed legislation should go further; it should prohibit 
the sending by mail of an insurance policy into any state where the 
insurer has not complied with all the statutory regulations. Such 
an enactment would inflict no hardship; it would protect policy 
holders in the respective states; it would avoid unfair competition, 
and would prevent the mail being an instrument of fraud and a 
means of breaking the law. 

A remedy lies also with the courts under the firmly established 
doctrines of general law. A company collecting premiums on out- 
standing policies in Tennessee was held to be "doing business" in 
that state, although it had assumed to withdraw therefrom, and 
had refused to write new policies. 2 By issuing a policy on property 
located in Wisconsin another company was held to be transacting 
business in that state. 3 - The solicitation of applications and the col- 
lection of advance fees in Missouri was held a doing of business 
in that state. 4 

It would, therefore, seem that companies adopting the scheme 
under consideration are J'doing business" wherever they solicit 
insurance, collect premiums, or adjust losses. 

No proposition is better established than that the legislature of 
any state may prescribe the terms upon which foreign insurance 
companies may do business there. 5 

And by doing business in a particular state a company consents 
in advance to be bound by the laws thereof. In Corley v. Travelers' 
Protective Association? Mr. Justice Day thus referred to the 
defendant : "The fact that it saw fit to transact business within the 
state required it to comply with the laws thereof." One of the 
greatest of western jurists, Judge Caldwell, in Bhrman v. Insur- 
ance Company,'' said : "The receipt of the premiums and the execu- 
tion and delivery of the policy by the company are equivalent to an 
assertion by the company that it has complied with the requirements 
of the statute to entitle it to do business in the state, and, as between 
the assured and the company, the latter is estopped, upon the sound- 
est principles of law and morals, to say that it has not done so." 
And in Fletcher v. Insurance Company 8 the ruling is made regarding 
an insurance company that — "It could not by paper contrivances, 
however specious, withdraw itself from the operation of the laws, 
by the force of which it could alone do business in the state." 

2 Connecticut Mut. Life Ins. Co., v. Spratley, 172 U. S. 602. 

3 Brewing Co. v. Ins. Co., 95 Iowa 31. 

* Sparks v. Accident Assn., 100 Iowa 458. 

5 Paul v. Virginia, 8 Wall. 168. 

6 105 Fed. Rep. 854. 
" 1 Fed. Rep. 471. 

s 13 Fed. Rep. 526. 
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In Berry v. Knights Templars' Indemnity Company* the Circuit 
Court of Appeals for the Eighth Circuit held : "Doing business in 
the state brings the policy within the operation of its laws, notwith- 
standing the policy may be signed, and the loss made payable in 
another state. * * * In such cases, the company cannot, by 
any contrivance or device whatever, evade the effect and operation 
of the laws of the state where it is doing business." And the 
Supreme Court of Illinois in Firemen's Insurance Company v. 
Thompson, 10 says : "It would be most inequitable and unjust, if not 
productive of the grossest hardship and fraud, to allow insurance 
companies which are organized under the laws of this state, and 
have their principal office and place of business here, to receive pre- 
miums and make contracts of insurance with citizens of other states, 
and, when a loss occurs, shield themselves from liability behind their 
Illinois charters." 

These judicial declarations may be summarized in the proposition 
that no device will be tolerated which has any tendency to violate 
the law. Insurance companies, like other corporations, are crea- 
tures of the law, and can by no possibility be stronger than the law. 

The Mail Order Insurance Company rests its whole scheme on 
the idea that it may make use of inanimate agencies and may employ 
uncommissioned and gratuitous representatives and escape all con- 
sequences therefor. There is no sensible distinction between send- 
ing an advertising agent or solicitor into another state and sending 
advertising matter by mail into another state. The inanimate nature 
of the latter agency ought not to relieve the company from respon- 
sibility. To hold -that it would, would put a premium on trickery 
and sharp practice. 

The rule as to Offer and Acceptance was created as a principle 
of justice. It was not created to be a means of disobedience to law. 
When it becomes such, the reason for it has departed, and its life is 
at an end. 

By Federal statute the sending by mail of any form of an insur- 
ance contract into a state wherein the insurer was not authorized 
to do business should be declared a fraudulent use of the mails. 
There is no justification for the use of a Governmental agency to 
defy state law. The state and federal courts should take cognizance 
of the true aspect of Mail Order Insurance Companies. They 
should pierce through the paper contrivances which surround their 
methods and hold them to be legally what they are morally, offend- 
ers against the law. j 0HN G _ Park 
Circuit Court, Kansas City, Mo. 

46 Fed. Rep. 439. 

10 40 N. E. 488, 155 HI. 204, 208. 



